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after the acquisition employs in his
trade or business one or more individ
uals who immediately prior to the ac
quisi tion were employed in the trade or
business of the predecessor.
(b) Method of computing credit under
section 3302(e). (I) Except as provided in
paragraph (b) (2) of this section, the
amount of credit to which the taxpayer
may be entitled under section 3302(e) is
the amount of credit to which the pred
ecessor would be entitled under section
3302 (a), (b), and (e), without regard to
the limits in section 3302 (c) , if the pred
ecessor were an employer.
(2) If, during the calendar year in
which the acquisition takes place, the
predecessor pays remuneration, subject
to contributions under the unemploy
ment compensation law of a State, to
any employee other than the individ
uals referred to in paragraph (a) of this
section, the taxpayer will be entitled
only to a portion of the amount of
credit described in paragraph (b) (1) of
this section. The portion is determined
by multiplying such amount by a frac
tion. The numerator of the fraction is
the total amount of remuneration, sub
ject to such contributions, paid by the
predecessor during such year to the in
dividuals referred to in paragraph (a) of
this section. The denominator of the
fraction is the total amount of remu
neration, subject to such contribu
tions. paid by the predecessor during
such year to all employees for services
performed by them in the trade or busi
ness, or unit thereof, acquired by the
taxpayer.
ExampJe. In April 1961 the X Partnership
terminated after selling all of its property to
the Y Corporation. During 1961, the X Part
nership paid its employees and former em
ployees a total of $1,000,000 as remuneration
subject to contributions under the employ
ment compensation law of a State. (Note
that the X Partnership did not qualify as an
employer for 1961 for purposes of the Federal
unemployment tax, because it had employ
ees during less than 20 weeks in 1961.) When
the Y Corporation acquired the property it
concurrently employed all individuals who
were then in the employ of the X Partner
ship. Assume that the X Partnership, if it
had qualified as an employer for 1961, would
have been entitled to a total credit against
the Federal tax of $30,000 under section 3302
(a) and (b), without regard to the limits in
section 3302(c). Of the $1,000,000 remuneration
paid by the X Partnership in 1961, one-fifth

(or $200,000) was paid to individuals who were
employed by the Y Corporation at the time
it acquired the property of the X Partner
ship. Under section 3302(e) , therefore, the Y
Corporation is entitled to credit of $6,000,
which is one-fifth of the credit ($30,000)
which would have been available to the X
Partnership.

(3) The aggregate amount of credit
allowable to the taxpayer under sec
tion 3302 (a). (b), and (e) is subject to
the limits in section 3302(c).
(c) Proof of credit under section 3302(e).
Credit under section 3302(e) shall not be
allowed against the tax for any taxable
year unless there is submitted to the
district director (1) such information
or proof as may be called for in the re
turn on which the credit is reported, or
in the instructions relating to the re
turn, and (2) such other or additional
proof as the Commissioner or the dis
trict director may deem necessary to
establish the right to the credit pro
vided for under section 3302 (e) .
(d) Cross-references. See paragraph (b)
of § 31.3306(b)(1)-1 for examples of the
acquisition of property used in a trade
or business, or in a separate unit there
of.
[T.D. 6658, 28 FR 6635, June 27, 1963]
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Who are employers.

(a) Definition-(I) For calendar years
1956 through 1969, inclusive. Every per
son who employs 4 or more employees
in employment (within the meaning of
section 3306 (c) and (d)) on a total of 20
or more calendar days during any cal
endar year after 1955 and before 1970,
each such day being in a different cal
endar week, is with respect to such
year an employer subject to the tax.
(1 a) For 1970 and subsequent calendar
years. Every person who employs 4 or
more employees in employment (with
in the meaning of section 3306 (c) and
(d)) on a total of 20 or more calendar
days during a calendar year after 1969,
or during the calendar year imme
diately preceding such a calendar year,
each such day being in a different cal
endar week, is with respect to such
year an employer subject to the tax.
(2) For calendar year 1955. Every per
son who employs 8 or more employees
in employment (within the meaning of
section 3306 (c) and (d)) on a total of 20
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services rendered or taken into consid
eration in fixing the amount of an em
ployee's remuneration or whether such
payments are required expressly or
impliedly, by the contract of service.
(e) Example. The application of this
section may be illustrated by the fol
lowing example:
Example. A. an employee. receives a salary
of $1.500 a month. payable on the 5th day of
the month following the month for which the
salary is earned. A's employer has estab
lished an incentive compensation plan for a
class of his employees. including A. pro
viding for the payment of deferred com
pensation on termination of employment. in
cluding termination upon an employee's
death. retirement at age 65 (the retirement
age specified in the plan). or retirement for
disability. On March 1. 1973. A attains the
age of 65 and retires. On March 5. 1973. A re
ceives $5.500 from his employer of which
$1.500 represents A's salary for services he
performed in February 1973. and $4.000 rep
resents incentive compensation paid under
the employer's plan. The amount of $4,000 is
excluded from "wages" under this section.
The amount of $1,500 is not excluded from
"wages" under this section.
[T.D. 7374, 40 FR 30951. July 24, 1975]

§ 31.3306(b)(13)-1 Payments or benefits
under a qualified educational as
sistance program.
The term "wages" does not include
any payment made, or benefit fur
nished, to or for the benefit of an em
ployee in a taxable year beginning
after December 31, 1978, if at the time
of such payment or furnishing it is rea
sonable to believe that the employee
will be able to exclude such payment or
benefit from income under section 127.
[T.D. 7898, 48 FR 31019, July 6, 1983]

§31.3306(c)-1 Employment;
services
performed before 1955.
(a) Services performed after 1938 and
before 1955 constitute employment
under section 3306(c) if such services
were employment under the law appli
cable to the period in which they were
performed.
(b) The tax applies with respect to re
muneration paid by an employer after
1954 for services performed after 1938
and before 1955, as well as for services
performed after 1954, to the extent that
the remuneration and services con
stitute wages and employment. See

§§31.3306(b)-1 to 31.3306 (b)(8)-1, inclu
sive, relating to wages.
(c) Determination of whether serv
ices performed after 1938 and before
1955 constitute employment shall be
made in accordance with the provisions
of law applicable to the period in which
they were performed and of the regula
tions thereunder. The regulations ap
plicable in determining whether serv
ices performed after 1938 and before
1955 constitute employment are as fol
lows:
(1) Services performed in 1939-26
CFR (1939) Part 400 (Regulations 90).
(2) Services performed after 1939 and
before 1955-26 CFR (1939) Part 403
(Regulations 107).
§ 31.3306(c)-2 Employment;
performed after 1954.

services

(a) In general. Whether services per
formed after 1954 constitute employ
ment is determined under subsections
(c) and (n) of section 3306.
(b) Services performed within the
United States. Services performed after
1954 within the United States (see
§ 31.3306 (j)-1) by an employee for the
person employing him. unless specifi
cally excepted under section 3306(c) ,
constitute employment. With respect
to services performed within the
United States, the place where the con
tract of service is entered into is im
material. The citizenship or residence
of the employee or of the person em
ploying him also is immaterial except
to the extent provided in any specific
exception from employment. Thus, the
employee and the person employing
him may be citizens and residents of a
foreign country and the contract of
service may be entered into in a for
eign country. and yet, if the employee
under such contract performs services
within the United States. there may be
to that extent employment.
(c) Services performed outside the
United States~(1) In general. Except as
provided in subparagraph (2) of this
paragraph, services performed outside
the United States (see §31.3306(j)-1) do
not constitute employment.
(2) On or in connection with an Amer
ican vessel or American aircraft. (i) This
subparagraph relates to services per
formed after 1954 "on or in connection
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with" an American vessel. and to serv
ices performed
1961 "on or in con
nection with" an American
to
the extent
the remuneration for
the latter services is paid
1961.
services performed outside
United
by an employee for
person employing him constitute em
ployment if:
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"on
in connection with" such ves
when outside
United
and
(b) The services are ""~'r1-","".-v'~""
a contract of
ployee and the
which is
or during
performance
contract under which
are performed and while
vessel or
within the
services are not
section 3306(c) . (See
§ 31.3306 (c)(17)-l ,
to
(ii) An
and in rnn-nar'H
with the
or
aircraft if he performs services on the
vessel or aircraft which are also in con
nection with the vessel or
Services performed on the vessel
as
are
cumstances, since
connected with

services are
vessel. Similarly,
on the aircraft by
as officers or members of
the crew of
are performed
on and in connection with
airmay
on
the vessel or aircraft, however. which
no connection with
as in
case of services performed by an em
ployee while on the
or
merely as a
in the
sense. For example. the services of a
in
employ of a department
store while he is a
on a ves
sel are not in connection with the ves
(iii)
services are
by an
employee "on and in connection with"
an American vessel or American airwhen outside
United States
and the conditions in (b) and (e) of
(c)(2)
of this section are

met, then the services of
employee
rArrY>",n on or in connection with the
vessel or aircraft constitute
ment.
"on or in connec
r01For'c not only to services

and
of which and
is employed on the "",,<oCt'"
it
not touch at a
within the United
do not con
stitute employment, notwithstanding
service performed
other mem
bers
the crew or
employees on
or in connection with
vessel or airmay constitute
(v) A
tion of
or
ance,
as a means of
on water. An aircraft
description of craft, or other
ance, used as a means
portcltion
through the air. In
the term
means an
An airport means an area on
or water used
by
receiving or
cargo. For definitions
and "American aircraft". see
§ 31.3306(m)-1.
(vi) With
to services per
formed
United
in connection
or American
residence of the employee is immate
and the citizenship or
the employer is material only in case it
has a bearing in
a
vessel is an American
[T.D. 6658, 28 FR 6636, June 21, 1963J

§ 31.3306(c)-3

Employment;
services in general.

excepted

not constitute
poses
the tax if
are "'1J"'>-'lLI.'LCl.U
excepted
employment
of the numbered
3306(c). Services so
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such period constitutes a "pay period".
If, however, the periods occasionally
vary in duration, the "pay period" is
the period for which a payment of re
muneration is ordinarily made to the
employee by such person, even though
that period does not coincide with the
actual period for which a particular
payment of remuneration is made. For
example, if a person ordinarily pays a
particular employee for each calendar
week at the end of the week, but the
employee receives a payment in the
middle of the week for the portion of
the week already elapsed and receives
the remainder at the end of the week,
the "pay period" is still the calendar
week; or if, instead, that employee is
sent on a trip by such person and re
ceives at the end of the third week a
single remuneration payment for 3
weeks' services, the "pay period" is
still the calendar week.
(f) If there is only one period (and
such period does not exceed 31 consecu
tive calendar days) for which a pay
ment of remuneration is made to the
employee by the person employing
him, such period is deemed to be a
"pay period" for purposes of this sec
tion.
(g) The rules set forth in this section
do not apply (1) with respect to any
services performed by the employee for
the person employing him if the peri
ods for which such person makes pay
ments of remuneration to the employee
vary to the extent that there is no pe
riod "for which a payment of remu
neration is ordinarily made to the em
ployee," or (2) with respect to any serv
ices performed by the employee for the
person employing him if the period for
which a payment of remuneration is
ordinarily made to the employee by
such person exceeds 31 consecutive cal
endar days, or (3) with respect to any
service performed by the employee for
the person employing him during a pay
period if any of such service is excepted
by section 3306(c) (9) (see §31.3306(c) (9)
1).
(h) If during any period for which a
person makes a payment of remunera
tion to an employee only a portion of
the employee's services constitutes
employment, but the rules prescribed
in this section are not applicable, the
tax attaches with respect to such serv

ices as constitute employment as de
fined in section 3306(c) (provided such
person is an employer as defined in sec
tion 3306(a) and § 31.3306(a)-I).
§31.3306(i)-1 Who are employees.
(a) Every individual is an employee if
the relationship between him and the
person for whom he performs services
is the legal relationship of employer
and employee. (The word "employer"
as used in this section only, notwith
standing the provisions of § 31.3306(a)-1,
includes a person who employs one or
more employees.)
(b) Generally such relationship exists
when the person for whom services are
performed has the right to control and
direct the individual who performs the
services, not only as to the result to be
accomplished by the work but also as
to the details and means by which that
result is accomplished. That is, an em
ployee is subject to the will and con
trol of the employer not only as to
what shall be done but how it shall be
done. In this connection, it is not nec
essary that the employer actually di
rect or control the manner in which
the services are performed; it is suffi
cient if he has the right to do so. The
right to discharge is also an important
factor indicating that the person pos
sessing that right is an employer.
Other factors characteristic of an em
ployer, but not necessarily present in
every case, are the furnishing of tools
and the furnishing of a place to work,
to the individual who performs the
services. In general, if an individual is
subject to the control or direction of
another merely as to the result to be
accomplished by the work and not as
to the means and methods for accom
plishing the result, he is an inde
pendent contractor. An individual per
forming services as an independent
contractor is not as to such services an
employee. Individuals such as physi
cians, lawyers, dentists, veterinarians,
construction contractors, public ste
nographers, and auctioneers, engaged
in the pursuit of an independent trade,
business, or profession, in which they
offer their services to the public, are
independent contractors and not em
ployees.
(c) Whether the relationship of em
ployer and employee exists will in
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doubtful cases be determined upon an
examination of the particular facts of
each case.
(d) If the relationship of employer
and employee exists. the designation or
description of the relationship by the
parties as anything other than that of
employer and employee is immaterial.
Thus. if such relationship exists. it is
of no consequence that the employee is
designated as a partner. coadventurer.
agent. independent contractor. or the
like.
(e) All classes or grades of employees
are included within the relationship of
employer and employee. Thus. super
intendents. managers. and other super
visory personnel are employees. Gen
erally. an officer of a corporation is an
employee of the corporation. However.
an officer of a corporation who as such
does not perform any services or per
forms only minor services and who nei
ther receives nor is entitled to receive.
directly or indirectly. any remunera
tion is considered not to be an em
ployee of the corporation. A director of
a corporation in his capacity as such is
not an employee of the corporation.
(f) Although an individual may be an
employee under this section. his serv
ices may be of such a nature. or per
formed under such circumstances. as
not to constitute employment (see
§ 31.3306(c)-2).
§31.3306G)-1 State, United States, and
citizen.
(a) When used in the regulations in
this subpart. the term "State" includes
the District of Columbia. the Terri
tories of Alaska and Hawaii before
their admission as States. and (when
used with respect to remuneration paid
after 1960 for services performed after
1960) the Commonwealth of Puerto
Rico.
(b) When used in the regulations in
this subpart.
the term
"United
States". when used in a geographical
sense. means the several States (in
cluding the Territories of Alaska and
Hawaii before their admission as
States). and the District of Columbia.
When used in the regulations in this
subpart with respect to remuneration
paid after 1960 for services performed
after 1960. the term "United States"
also includes the Commonwealth of

Puerto Rico when the term is used in a
geographical sense. and the term "cit
izen of the United States" includes a
citizen of the Commonwealth of Puerto
Rico.
[T.D. 6658, 28 FR 6641, June 27.1963]

§ 31.3306(k)-l

Agricultural labor.

(a) In general. (1) Services performed
by an employee for the person employ
ing him which constitute "agricultural
labor" as defined in section 3306(k) are
excepted from employment by reason
of section 3306(c)(1). See §31.3306(c)(1)-1.
The term "agricultural labor" as de
fined in section 3306(k) includes serv
ices of the character described in para
graphs (b), (c). (d). and (e) of this sec
tion. In general, however, the term
does not include services performed in
connection with forestry. lumbering. or
landscaping.
(2) The term "farm" as used in this
subpart includes stock. dairy. poultry.
fruit, fur-bearing animal. and truck
farms. plantations. ranches. nurseries.
ranges. orchards. and such greenhouses
and other similar structures as are
used primarily for the raising of agri
cultural or horticultural commodities.
Greenhouses and other similar struc
tures used primarily for other purposes
(for example. display. storage, and fab
rication of wreaths, corsages. and bou
quets) do not constitute "farms".
(b)
Services described in section
3306(k)(J). Services performed on a farm
by an employee of any person in con
nection with any of the following ac
tivities constitute agricultural labor:
(1) The cultivation of the soil;
(2) The raising. shearing, feeding.
caring for, training. or management of
livestock, bees, poultry, fur-bearing
animals, or wildlife; or
(3) The raising or harvesting of any
other agricultural or horticultural
commodity.
(c)
Services described in section
3306(k)(2). (1) The following services
performed by an employee in the em
ploy of the owner or tenant or other
operator of one or more farms con
stitute agricultural labor. if the major
part of such services is performed on a
farm:
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3306(r) (2) and this paragraph (b). ref
erences to section 3121{v)(2) are consid
ered references to section 3306(r) (2), and
references to section 3121 (a) (2). (a) (3).
or (a) (13) are considered references to
section 3306(b)(2). (b)(3). or (b)(10), re
spectively. In addition. references to
§ 31.3121 (v)(2)-1
are considered ref
erences to paragraph (a) of this section.
For purposes of applying the rules of
§31.3121(v)(2)-2 to this paragraph (b)
(1) References to "December 31, 1983"
are considered references to "December
31, 1984";
(2) References to "before 1984" are
considered references to "before 1985";
(3) References to "Federal Insurance
Contributions Act" are considered ref
erences to "Federal Unemployment
Tax Act"; and
(4) References to "FICA" are consid
ered references to "FUTA" .
[64 FR 4541, Jan. 29, 1999]

§31.3307-1 Deductions by an employer
from remuneration of an employee.
Any amount deducted by an em
ployer from the remuneration of an
employee is considered to be a part of
the employee's remuneration and is
considered to be paid to the employee
as remuneration at the time that the
deduction is made. It is immaterial
that any act of Congress or the law of
any State requires or permits such de
ductions and the payment of the
amount thereof to the United States, a
State. or any political subdivision
thereof.
§ 31.3308-1

Instrumentalities of the
United States specifically exempted
from tax imposed by section 3301.
Section 3308 makes ineffectual as to
the tax imposed by section 3301 (with
respect to remuneration paid after 1961
for services performed after 1961) those
provisions of law which grant to an in
strumentality of the United States an
exemption from taxation, unless such
provisions grant a specific exemption
from the tax imposed by section 3301 by
an express reference to such section or
the corresponding section of prior law.
Thus, the general exceptions from Fed
eral taxation granted by various stat
utes to certain instrumentalities of the
United States without specific ref
erence to the tax imposed by section

3301 or the corresponding section of
prior law are rendered inoperative inso
far as such exemptions relate to the
tax imposed by section 3301. For provi
sions relating to the exception from
employment of services performed in
the employ of an instrumentality of
the United States specifically exempt
ed from the tax imposed by section
3301. see §31.3306(c)(6)-1.
[T.D. 6658, 28 FR 6641, June 27,1963]

Subpart E-Collection of Income
Tax at Source
§31.3401(a)-1 Wages.
(a) In general. (1) The term "wages"
means all remuneration for services
performed by an employee for his em
ployer unless specifically excepted
under section 3401 (a) or excepted under
section 3402(e) .
(2) The name by which the remunera
tion for services is designated is imma
terial. Thus, salaries, fees, bonuses,
commissions on sales or on insurance
premiums, pensions. and retired pay
are wages within the meaning of the
statute if paid as compensation for
services performed by the employee for
his employer.
(3) The basis upon which the remu
neration is paid is immaterial in deter
mining whether the remuneration con
stitutes wages. Thus, it may be paid on
the basis of piecework. or a percentage
of profits; and may be paid hourly,
daily, weekly, monthly. or annually.
(4) Generally the medium in which
remuneration is paid is also immate
rial. It may be paid in cash or in some
thing other than cash, as for example.
stocks. bonds, or other forms of prop
erty. (See. however, §31.3401(a)(1l)-I,
relating to the exclusion from wages of
remuneration paid in any medium
other than cash for services not in the
course of the employer's trade or busi
ness. and §31.3401(a)(16)-1, relating to
the exclusion from wages of tips paid in
any medium other than cash.) If serv
ices are paid for in a medium other
than cash, the fair market value of the
thing taken in payment is the amount
to be included as wages. If the services
were rendered at a stipulated price. in
the absence of evidence to the con
trary, such price will be presumed to be
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value of the remuneration re
If a corporation transfers to its

its own stock as remunera
services rendered by the em
ployee, the amount
such remunera
tion is the fair market value of
stock at
the transfer,
(5)
for
such remuneration is
cepted by the statute,
wages even though at
time paid the
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no longer exists between
person in
whose
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individual
per
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A is employed by R during the
1955 and is entitled to re
Ar""rin,n of $100 for the services
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R at the close
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15, 1955 (when A is no
an employee
,R
A the remuneration of $100 which
p::llrn~'I1 for the services performed in Jan
The $100 is wages within the meaning
statute.
J:!.X,3.mjOle.

specific items----(l) Pensions
(i) In 0,,"'''01"''''
retirement
sions and
pay are u,!'.o",""
to withholding. However,
holding is
with
to
amounts
to an employee upon re
tirement which are taxable as annu
ities under the
of section 72
or 403.
pensions awarded by
one to whom no services have been ren
are mere gifts or gratuities and
do not constitute
Those pay
ments of
by
under
38
Code which are ex
cl uded from gross income are not
wages subject to withholding.
(ii) Amounts received as retirement
service in
Armed
of
United States. the
and Ceo
or the Public Health
annulty paid
section 831
Act
1946. as
U.S.C. 1081; 60
1021),
to withholding unless such
annuity is
from gross income under section
104 (a)(4), or is
as an annuity
under the provisions of section 72.
Where such retirement
or dis
from
(b)

gross income under section 104(a)(4)
not taxable as an annuity under
...:nu",,,, of section
is paid to
a
alien individual. with
holding is required only in the case of
such amounts
to a
alien
who is a

(2) Traveling and other expenses.
Amounts paid specifically-either as
advances or reimbursements-for trav
or other
fide
and
necessary expenses incurred or reason
ably expected to be incurred in
of the employer are not wages
and are not subject to withholding.
Traveling and other reimbursed ex
must be identified either by
making a separate payment or
spe
cifically
indicating
the
amounts where both wages and ov,no... "",
allowances are combined in a
amounts
are reby an employee on or after July
1, 1990, with
to
paid or
incurred on or
1, 1990, see
§ 31.3401 (a)-4.

(3)
allowances. Amounts
so-called .'vacation allowances" paid
to an employee constitute wages. Thus,
salary of an
on vacation,
paid notwithstanding
from
work, constitutes ",,,.n,,.,,,
(4)
payments. Any
made by an employer to an employee
on account
dismissal,
is, invol
service of
employer, constitute wages
less of whether the employer is
bound by contract, statute, or
wise to make such payments.
(5) Deductions by
from remu
neration of an employee.
amount
an employer from
remuneration of an employee
ered to be a
of the
muneration and is
paid to the
as remuneration
at
time that
deduction is
any act of Con
or of
requires or permits such
deductions and the payment of
amounts thereof to the United
a
a
Puerto Rico, or
the District of Columbia, or any
subdivision
anyone or more of
foregoing.
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(6)
an
of employ
contributions
ee's tax, or employee
under a State law. The term '
In
cludes the amount
by an employer
on behalf of an employee (without de
duction from the remuneration of, or
other reimbursement from, the em
ployee) on account of
payment re
quired from an employee under a
unemployment compensation law. or
on account of any tax
upon
the
by
authority,
including the taxes
by sec
tions 3101 and 3201.
(7) Remuneration for services as em
ployee of nonresident
or
foreign
The term "wages" in
cludes remuneration for services per
formed
a citizen or
(includ
ing, in regard to wages paid after
28, 1979, an individual
as
section 6013 (g) or (h»
States as an employee of
individual, foreign
or foreign corporation
whether or not such alien individual or
foreign entity is
in trade or
business within the
States. Any
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wages on behalf
resident
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part
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United States (including Puerto Rico
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a part
the United
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the provisions of
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See §3L340I(d)-1, relating
to
term
"employer".
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neration paid
services performed by
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United
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in taxable
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January 1.
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in accordance with the
chapter 24 of subtitle
Third party payments of sick pay. as
defined in section 3402(0)
the regu
lations
are not wages for
purposes of this section.
(b)
made by an agent
employer. (1)
are
made by the employer if a
makes the payments as an
The
a third
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any insurance
party bears no insurance risk
is re
imbursed on a cost plus fee
the
third
is an
of
employer
even
third party is responsible
for making determinations
the eUgi
of individual employees
the
for
pay
the
is paid an
prenot
on a cost
is not an
the employer,
the
party is a payor of third party sick pay
for purposes of voluntary withholding
sick pay under sections 3402(0)
6051(f) and the regulations there
under. If a third
and an employer
enter into an agency
as
§31.6051-3
vided in
(c)
in case of
parties), that
does not
the
of the
for purposes of
paragraph.
(2) Payments made by
subject
to this paragraph are supplemental
vval~<:;'" as defined in §31.3402(g)-1. Unless
agent is also an
for purposes
of withholding tax
the employee's
agent
deem tax
withheld
the emConsequently,
determine the tax to be
supplemental wages by
using a flat percentage rate
20 per
cent as provided in § 31.3402
(.1) This
to amounts
1983 unless
taxes before
(c) Exc'eptl101
holding
that are
the numbered paragraphs of section
3401
(relating to the definition of
, under section 3402(e) (relating
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to included and excluded wages), or
under section 3402(n) (relating to em
ployees incurring no income tax liabil
ity).
(2) Withholding is not required on
disability payments to the extent that
the payments are excludable from
gross income under section 105(d). In
determining the excludable portion of
the disability payments, the employer
may assume that payments that the
employer makes to the employee are
the employee's sole source of income.
This exception applies only if the em
ployee furnishes the employer with
adequate verification of disability. A
certificate from a qualified physician
attesting that the employee is perma
nently and totally disabled (within the
meaning of section 105(d» shall be
deemed
to
constitute
adequate
verification. This exception does not
affect the requirement that a state
ment (which includes any amount paid
under section 105(d» be furnished under
either section 6041 (relating to informa
tion at source) or section 6051 (relating
to receipts for employees) and the reg
ulations thereunder.
(ii) Amounts paid after December 31,
1955 and before January 1, 1977-{a) In
genera1. The term "wage continuation
payment", as used in this subdivision,
means any payment to an employee
which is made after December 31, 1955,
and before January 1, 1977 under a wage
continuation plan (as defined in para
graph (a)(2)(i) of § 1.105-4 and § 1.105-5 of
Part 1 of this chapter (Income Tax Reg
ulations» for a period of absence from
work on account of personal injuries or
sickness, to the extent such payment is
attributable to contributions made by
the employer which were not includ
able in the employee's gross income or
is paid by the employer. Any such pay
ment, whether or not excluded from
the gross income of the employee under
section 105(d). constitutes "wages" (un
less specifically excepted under any of
the numbered paragraphs of section
3401 (a) or under section 3402 (e) and
withholding thereon is required except
as provided in paragraphs (b)(8)(ii) (b),
(c), and (d) of this section.
(b) Amounts paid before January 1,
1977, by employer for whom services are
performed for period of absence beginning
after December 31, 1963. (1) Withholding

is not required upon the amount of any
wage continuation payment for a pe
riod of absence beginning after Decem
ber 31, 1963, paid before January I, 1977,
to an employee directly by the em
ployer for whom he performs services
to the extent that such payment is ex
cludable from the gross income of the
employee under the provisions of sec
tion 105(d) in effect with respect to
such payments, provided the records
maintained by the employer
(i) Separately show the amount of
each such payment and the excludable
portion thereof, and
(ii) Contain data substantiating the
employee's entitlement to the exclu
sion provided in section 105(d) with re
spect to such amount, either by a writ
ten statement from the employee
specifying whether his absence from
work during the period for which the
payment was made was due to a per
sonal injury or to sickness and whether
he was hospitalized for at least one day
during this period; or by any other in
formation which the employer reason
ably believes establishes the employ
ee's entitlement to the exclusion under
section 105(d). Employers shall not be
required to ascertain the accuracy of
any written statement submitted by an
employee in accordance with this sub
division (b){1){ii).
For purposes of this subdivision (b)(J),
wage continuation payments reason
ably expected by the employer to be
made on behalf of the employer by an
other person shall be taken into ac
count in determining whether the 75
percent test contained in section 105(d)
is met and in computing the amount of
any wage continuation payment made
directly by the employer for whom
services are performed by the employee
which is within the $75 or $100 weekly
rate of exclusion from the gross income
of the employee provided in section
105(d). In making this latter computa
tion, the amount excludable under sec
tion 105(d) shall be applied first against
payments reasonably expected to be
made on behalf of the employer by the
other person and then, to the extent
any part of the exclusion remains,
against the payments made directly by
the employer. In a case in which wage
continuation payments are not paid at
a constant rate for the first 30 calendar
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Internal Revenue Service. Treasury
days of the period
the de
termination of whether the 75 percent
test contained in section 105(d) is met
shall be based upon the length
the
employee's
as of the end
the
period for which the payment by the
employer is made, without regard to
the effect which any further extension
such absence
have upon the ex
cludabilityof
(2)

continuation
to which the
may re
from
may be illus
following examples:
trated by
.."" ..",r'T

Example 1. A, an employee of B,
works Monday through Friday and has a reg
ular
rate of
of $100. On Mon
day,
5, 1974,
becomes
and as
a result is absent from work for two weeks,
returing to work on Monday, November 19,
1974. A is not
Under B's non
wage continuation plan, A re
ceives no benefits for the first three working
days of absence and is
benefits directly
by B at the rate of $85 a week thereafter ($34
for the last two
of the first week of ab
sence and $85 for the second week of ab
. No
continuation payment is
made by any
person. Since the benefits
are entirely attributable to contributions to
the
by B, such benefits are wage con
tinuation payments in their entirety. The
wage continuation payments for the first
seven calender days of absence are not ex
cludable from A's
income because A
was not
at least one day dur
ing his
of absence, and therefore B
must
with
to such pay
ments. Under
the
tinuation
after the
seven calendar days of absence
are excludable to the extent that
exceed a rate of $75 a week. Under
stated in
(6)(iv) of §
this chapter (Income
Regulations).
the wage continuation payments in this case
are at a rate not in excess of 75
(1191200
or 59.5 percent) of A's
rate of
Accordingly, B may
from
with
to $75 of the
continuation
attributable to
second week
~X.amOle 2. Assume the facts in ex,imple
except
A is unable to return to work
until Monday, February ll, 1975, and that, of
the $85 a week of
continuation pay
ments $35 is
by Band $50 is rea
pVlnp,'r",rI by B to be paid by C, an in
surance company, on behalf of B. In such a
case, both the $50 and the $35
con
stitute wage continuation payments and the
amount of such
which is attrib
utable to the first
calendar
of ab-

sence is at a rate not in excess of 75 percent
or 73.4
of A's
rate of wages.
section
O""lTrYlt>n-r" which is
105 (d) , the
to absence
the first seven
calendar days of absence is excludable to the
extent that it does not exceed a rate of $75 a
week for the eighth
the thirtieth
calendar
of absence
not exceed
a rate of
a week thereafter. B
frain from withholding with repect to
a
week
amount
which the $75 max
imum excludable amount exceeds the $50
reasonably
by B to be
by C) of
his direct
for the
through
the
calendar day of
Thererefrain from withholding with
1"p"O<>('T to
entire $35 paid
by him
since the maximum excludable amount ($100
a week) exceeds the total of
made
by B and
which
ex
peets will
by C.

Amounts paid by employer for whom
services are performed for
sence beginning
January 1,
Withholding is not
amount of
wage
ment
of
before
1,
made to an em
ployee
by the employer
whom
services to the ex
tent that such payment is excludable
from the gross income
the employee
under
provisions
section I05(d) in
with
to such payments,
provided the records maintained by
payment and
portion thereof, and
(2)
data
employee's entitlement
sion provided in section l05{d) with reto such amount, either by a writ
ten statement from the
specifying
his
work during
period
payment was made was due to a per
sonal
or whether such absence
was due to sic:::kness,
whether
was hospitalized
at
one day during this period; or by
any other information which
em
ployer
establishes
the
entitlement to the exsection 105 (d) .
to
in any written statement
an employee in
paragraph (b)(8)(U) (c)(2J. For
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(b)(8) (U)(c), the com
amount
income of
employee
under
105(d) may be made ei
ther on the basis of the wage continu
ation
are made di
rectly
the
for whom
employee performs
or on
basis of such payments in conjunction
with any wage continuation payments
made on behalf
the
by a
person who is regarded as an employer
under section 3401 (d)
(d) Amounts
January 1, 1977
than the employer
services are performed. No tax
shall be withheld upon any
con
tinuation payment made to an emby or on behalf
a
who
not the employer
whom the em
ployee performs services but who is re
garded as an employer under section
3401(d)(l). For example, no tax
be
withheld with
to wage continu
ation
made on behalf of an
employer by an insurance
under an
or health
trust
or by a
agency
a sickness and disability fund main
tained under State law.
(e)
references.
sections 6001
and 6051 and the
there
under for rules
to the
in
connection with wage continuation
urr,,,,.,r,,, and
rules with ro,on<:>I'T
statements which must
nished an employee in connection
wage continuation
tively. See
105 and § 1.
4 of this chapter (Income Tax H.,--F,'-U<.A
tions).
(9) Value
value
or
by his
to withholding if the value of
the meals or
is excludable from
the gross income
the employee. See
§ 1.119-1 of this chapter (Income Tax
Regulations) .

I (4-1-99 Edition)

'1"'-:>0'1""''''''''

by
as a means of nr.r..,-y\roT
will, contentment, or
efficiency
employees.
(11) Tips or
or
ities paid, prior to
I,
dito an
by a customer of
an employer,
not accounted for
the employee to the
are not
to withholding.
to the treatment
an employee
31, 1965, as
see
31.3402(k)-1.
(12) Remuneration for services
formed by permanent resident of Virgin
Islands-{i) Exemption from withholding.
No tax shall be withheld
the United
24 from a

(10)

are
to
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Disposition of statement. The
of
statement shall be reby
employer. The duplicate
of the statement shall be sent by
employer to the Director of Inter
national Operations, Washington, D.C.
20225, on or
the last day
the
calendar
in which the employer
receives
statement from the em
ployee.
(iv) Applicability ofsubparagraph.
subparagraph has no application with
to
payment
remunera
tion which
not
to with
holding by reason of any other
sion of the
in this
(13) Federal employees
in
to Rico. Except as provided in
graph (d) of §31.3401(a)(6)-I, the term
"wages" includes remuneration for
services performed by a nonresident
alien individual who is a resident
Rico if
services are peras an
of
United
States or
thereof.
place where
services are performed
is immaterial for
of this sub
paragraph.
(14) Supplemental unemployment com
pensation beneflts. (0 Supplemental un
employment compensation benefits
paid to an individual
December
31, 1970,
be treated
of
G
this
holding
tax)
wages, to the extent
are
includible in the gross income of such
individual.
(ii) For purposes of this subpara
graph. the term "supplemental unem
ployment
compensation
benefits"
means amounts which are
pursuant to a
the employer is a party,
:n...
employee's
involuntary
separation
from the employment of
employer,
or not
separation is temonly when such separation
one
directly
don in
plant or
conditions.
For the
of
terms
,. involuntary
from the em
ployment of the employer" and '
similar conditions", see subparagraphs
(3)
(4) of § 1.501 (c)(l7)-l(b) of this
p'r (Income Tax Regulations).
(iii)

L"H.U<;OU

LI'C'>.- ..

' .... TlI

.:>'C

(a)-2

(iv) As used in
subparagraph. the
term "employee" means an employee
within the
of paragraph (a)
§ 31.3401(c}-1.
term "employer"
means an employer
meaning
paragraph (a) of §31.3401(d)-I, and
the term "employment" means em
ployment as defined under the usual
common law rules.
(v)
in
chapter to
wages as defined in section 3401 (a) shall
be deemed to refer also to supple
unemployment compensation
which are
this
defi
term "United States"
geographical definitions re
lating to the Continental
tion 638 and § 1.638-1 of this
[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6654. 28 FR 5251. May 28.
1963; T.D. 6908, 31 FR 16775, Dec. 31, 1966; T.D.
7001, 34 FR 1000, Jan. 23, 1969; T.D. 7068, 35 FR
17328, Nov. 11, 1970; T.D. 7277, 38 FR 12742,
May 15, 1973; T.D. 7493, 42 FR 33728, July 1,
1977; T.D. 7670, 45 FR 6932, Jan. 31, 1980; T.D.
7888, 48 FR 17587, Apr. 25, 1983; T.D. 8276, 54
FR 51028, Dec. 12, 1989; T.D. 8324, 55 FR 51697,
Dec. 17. 1990]

§

Question and answer
to the definition of wages
3401(a) (Temporary).
The following question and answer
to the definition of wages in
section 3401 (a)
the
Revenue
Code
1954, as amended by section
531(d)(4) of
Act of 1984
(98
886):
Q-l: Are fringe
the definition of
section
3401{a)?
A-l:
unless specifically excluded
from the definition
"wages" pursu
ant to section 3401 (a) (1) through (20).
Foc
provi~d
to or on
is ex
cluded
the
at the time
it is reasonable to
ployee will
able to
such
efit from income under section 117 or
132.
[T.D. 8004, 50 FR 756, Jan. 1, 1985]

§31.3401(a)-2 Exclusions from """"".""''''.
(a) In genera1. (1) The term '
does not include any remuneration for
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services performed by an employee
his employer which is specifically ex
cepted from
under section
3401(a).
(2) The
attaches to
re
muneration for services performed by
an employee and not to the employee
as an individual; that
the exception
applies only to the remuneration in an
A is an individual who is em
time by B to perform domestic
his horne (see §31.3401(a)(3)-1), A is
by C part time to
services as a clerk in a
owned
him. While no
quired
to A's
services nA,·l'nr·rn,:." in the ~'''''''''J'
remuneration
the exception does not embrace the remu
neration for services performed
employ of C and withholding is
res,ne<:t to the wages for such "''-1'V1I-PS

(3) For provisions relating to the cir
cumstances under which remuneration
which is excepted is nevertheless
to be
and
to
circumstances under which remunera
tion which is not
is """"""rr
less deemed not to
wages, see
§31.3402(e)-1.
(4) For provisions relating to pay
ments with respect to which a vol
untary withholding
is in ef
fect, which are not
as wages in
section 3401
but which are
less
deemed
to
be
wages,
see
§§ 31.3401 (a)-3 and 31
(b) Fees
(1) Au
to public officials
such as notaries public, clerks of
courts, sheriffs, etc., for services ren
dered in
performance of their
cial duties are excepted from wages
and hence are not
to with
holding. However,
paid such
by
or
a Gov
ernment
instrumentality,
are subject to
(2) Amounts
to
for services performed at election
booths in State, county, and municipal
elections and fees paid to jurors
witnesses are in the nature of fees paid
to
officials and therefore are not
25 FR 13032, Dec. 20. 1960. as
amended by T.D. 6654, 28 FR 5251. May 28,
1963; T.D. 7096, 36 FR 5216, Mar. 18,

§ 31.3401(a)-3

Amounts deemed wages
under voluntary withholding agree
ments.
(a) In general. Notwithstanding the
to the definition of Wi:u,!t:~s
in section 3401(a)
thereunder, the term ' W;;HH:~S
the amounts
(b)(l) of
section
re
spect to which there is a voluntary
withholding agreement in effect under
section 3402(p).
in this chap
ter to the definition
contained
in section 3401 (a)
deemed to
refer also to this section (§31.3401(a)-3).
(b) Remuneration
services. (1) Ex
cept as provided in subparagraph (2)
this paragraph. the amounts referred
to in
(a)
this section in
clude any remuneration
performed by an
ployer which, without
section, does not
under section 3401 (a). For example, re
muneration for services performed by
an agricultural worker or a domestic
worker in a
home
which are
excluded from
section
3401 (a) (2)
amounts with re:SPE~ct
withholding
into under section 3402(p).
§§ 31.3401 (c)-1 and 31.3401 (d)-l for the
definitions of "employee" and "em
ployer".
(2)
purposes
re
muneration for services
not in
clude amounts not
to with
holding under § 31.3401
(b)(12)
ing to remuneration
services
formed by a permanent resident
the
Virgin Islands). § 31.3401 (a)-2(b) (relat
ing to
paid to a public official),
section 3401 (a) (5)
to remu
neration for services for
gov
ernment or international organiza
tion) , section 3401 (a) (8) (B) (relating to
remuneration
services performed in
a
of the United
Puerto Rico) by citizens of
~.... r""r"'... , section 3401(a)(8)(C)
(relating to remuneration for services
performed in Puerto
by citizens of
the United
, section 3401 (11)
(relating to remuneration other
in cash for service not in the course of
employer's trade or business), section
3401 (a) (12)
to payments from
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Internal Revenue Service, Treasury
or to certain
trusts, or
under or to certain annuity
or
bond
purchase
plans),
section
3401 (a)(14) (relating to group-term
insurance), section 3401(a)(15) (relating
to
section
paid in
7096, 36 FR 5216, Mar. 18, 1911}

§31.3401(a)-4 Reimbursements
and
other
allowance amounts.
(a) When excluded
a re
imbursement or other expense allow
ance arrangement meets the require
ments
section 62(c) of
Code and
§ 1.62-2 and the expenses are
tiated within a
time, payments made under
rangement that do not exceed
expenses are
plan
In
if both
reimbursement or other
al
lowance are combined in a single pay
ment, the reimbursement or other exmust be
ei
by
or
by specifically
amount
of the reimbursement or other expense
allowance.
(b) When included in
plans-(i)
rule.
as provided in paragraph (b) (1) (U)
this section, if a reimbursement or
other expense allowance arrangement
the requirements
section
62(c) and § 1.62-2, but
not
within a
period of time or amounts in excess of
the substantiated
are not re
turned within a reasonable period of
the amount paid under the ar
in excess
the suhstan
rA<>ro,rI as paid under
is
in
and is
to withholding
payment of employment taxes no
later than the first payroll period fol
lowing
end of the reasonable pe
riod.
(ii) Per diem or Illll~GIM~
or
expense
No'rn.:......i- providing a per diem
or mileage allowance satisfies the re
quirements of section 62(c) and § 1.62-2,
but the allowance is paid at a rate for
each day or mile of travel that ex~ceE~dS
the amount of the employee's
AUI<>1"£'o,

C:U'lVV"

for a day or mile
the excess
is i->"£,,,,+-on
as
a nonaccountable
and is included in wages. In the case of
a per
or mileage
paid
as a reimbursement, the excess portion
is subject to withholding and payment
of
taxes when paid. In the
case
a per diem or mileage allowance
paid as an advance, the excess portion
is subject to withholding and payment
of employment taxes no later than
first payroll period follOWing the pay
roll period in which the expenses with
respect to which the advance was paid
(Le.,
days or miles
travel) are
substantiated. The Commissioner
in his discretion,
rules in pronouncements
plicability
the
withholding
ment taxes on

(2) Nonaccountable plans. If a reim
bursement or other expense allowance
arrangement does not
the re
quirements
section 62(c)
§ 1.62-2
(e.g.,
does not
amounts in excess of
to be
under
as paid under a
are included in
to withholding
ment taxes when
Withholding rate.
may
made
reim
expense allowance
that are subject to in
to the
ee's
wages
a payroll
and compute withholding taxes on
total. Alternatively,
withhold income tax from
reim
bursement or other expense allowance
at the flat 20-percent rate applicable to
supplemental wages, prOVided the em
ployer withholds income tax from
employee's regular wages and provided
the reimbursement or allowance is paid
(or
identified
o....-.o.,.r amounts are
wages
combined in a
. See
§31.3401 (g)-l
supplemental
wage payments.
(d) Effective dates. This section gen
erally applies to payments made under
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Internal Revenue Service, Treasury
a daily. weekly, biweekly, semi-month
ly. monthly, quarterly, semiannual, or
annual payroll period.
(T.D. 6516, 25 FR 13096, Dec. 20. 1960, as
amended by T.D. 7068, 35 FR 17329, Nov. 11,
1970]

(d) Whether the relationship of em
ployer and employee exists will in
doubtful cases be determined upon an
examination of the particular facts of
each case.
(e) If the relationship of employer
and employee exists, the deSignation or
description of the relationship by the
parties as anything other than that of
employer and employee is immaterial.
Thus, if such relationship exists, it is
of no consequence that the employee is
deSignated as a partner, coadventurer,
agent, independent contractor, or the
like.
(f) All classes or grades of employees
are included within the relationship of
employer and employee. Thus, super
intendents, managers and other super
visory personnel are employees. Gen
erally, an officer of a corporation is an
employee of the corporation. However,
an officer of a corporation who as such
does not perform any services or per
forms only minor services and who nei
ther receives nor is entitled to receive,
directly or indirectly, any remunera
tion is not considered to be an em
ployee of the corporation. A director of
a corporation in his capacity as such is
not an employee of the corporation.
(g) The term employee includes every
individual who receives a supplemental
unemployment compensation benefit
which is treated under paragraph
(b)(14) of §31.3401(a)-1 as if it were
wages.
~
- (h) Although an individual may be an
employee under this section, his serv
ices may be of such a nature, or per
formed under such circumstances, that
the remuneration paid for such services
does not constitute wages within the /
meaning of section 3401 (a).

§ 31.3401 (c)-l Employee.
(a) The term employee includes every
individual performing services if the
relationship between him and the per
son for whom he performs such services
is the legal relationship of employer
and employee. The term includes offi
cers and employees, whether elected or
appOinted. of the United States, a
State . Territory, Puerto Rico, or any
political subdivision thereof, or the
District of Columbia, or any agency or
instrumentality of anyone or more of
the foregoing.
(b) Generally the relationship of em
ployer and employee exists when the
person for whom services are performed
has the right to control and direct the
individual who performs the services,
not only as to the result to be accom
plished by the work but also as to the
details and means by which that result
is accomplished. That is, an employee
is subject to the will and control of the
employer not only as to what shall be
done but how it shall be done. In this
connection, it is not necessary that the
employer actually direct or control the
manner in which the services are per
formed; it is sufficient if he has the
right to do so. The right to discharge is
also an important factor indicating
that the person possessing that right is
an employer. Other factors char
acteristic of an employer, but not nec
essarily present in every case, are the
furnishing of tools and the furnishing ,
of a place to work to the individual
[TO. 6516. 25 FR 13096, Dec. 20. 1960, as
who performs the services. In general, amended by T.D. 7068, 35 FR 17329, Nov. 11,
1970]
if an individual is subject to the con
trol or direction of another merely as
to the result to be accomplished by the §31.3401(d)-1 Employer.
work and not as to the means and
(a) The term employer means any per
methods for accomplishing the result,
son for whom an individual performs or
he is not an employee.
performed any service, of whatever na
(c) Generally. physicians, lawyers,
ture, as the employee of such person.
dentists, veterinarians, contractors,
(b) It is not necessary that the serv
subcontractors, public stenographers,
ices be continuing at the time the
auctioneers, and others who follow an wages are paid in order that the status
independent trade, business, or profes
of employer exist. Thus, for purposes of
sion, in which they offer their services withholding, a person for whom an in
to the public, are not employees.
dividual has performed past services
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he is still
is an
may
vidual, a corporation, a
a
trust, an estate, a joint-stock com
pany,
or a
venture, or other un
organization.
tity.
trust or
the
fiduciary acting for or on behalf of the
trust or
is generally the em
ployer.
(d) The term employer embraces not
individuals and nr,,.,,,.-.,
F>~f"~~ in trade or
zations exempt from

for another person, the term em
mean such other person
not the person actually making

no,,,,,,,-,,n

Columbia, in
their agencies. instrumentalities,
political subdivisions.
The term employer also means
for the purpose of the definition of
wages)
person
wages on be
half
individual,

for whom
services are or were performed
not
control of the payment
the wages for such
the term
employer means
for the purpose
the defini tion of wages) the person
having such control. For
where wages, such as certain
of
pensions or
are
by a
trust and
person
whom the serv
ices were performed has
over the payment
trust is the employer.
(g)
term employer also means a
a
of a .... '-A,""""-'
compensation
treated under
(b)(14) of §31.3401
as
were
For
if supple
mental unemployment compensation
benefits are paid from a trust which
was created under
terms of a
bargaining
the trust
be deemed to be the em
ployer. However,
the
such payment is

Edition)

purpose to centralize
the responsibility
and
statements
furnishing
under
6051
and
§ 31.6051-1.
special definitions of
(e), (£),
the term employer in
and
of this
are
to meet special or unusual situa
are not intended as a defrom
basic purpose.
[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as
amended by T.D. 7068, 35 FR 17329, Nov. 11.
1970]

§31.340l(e)-1 Number of withholding
exemptions
(a)
number of withholding
eXirJmOiJ!Or,!S l.-.lCUHI<:;U means the
of
withholding exemption
in
0<",",,,,,..,.. under section 3402(£)
the InterRevenue
of 1954 or in effect
under section 1622(h)
the Internal
Revenue Code
1939.
no such certifi
cate is in
the number of with
exemptions claimed shall
to be zero. The number of
must
account in determining
tax to
and
section 3402,
computes the tax in ac
'cordance with the provisions of
section (a) or subsection (c) of section
3402.
employer is not required to
(b)
ascertain
or not the number of
withholding exemptions claimed is
than the number of
to
the
For
invalid withholding exemption
cates, see § 31.3402(£) (2)-1 (e),
to
submission
certain
tion
to the
enue
see §31.3402(f) (2)-1 (g).
to the number of withholding
(c)
exemptions to which an employee is
entitled, see § 31.3402(£) (1)-1.
65]6, 25 FR 13032, Dec. 20, 1960, as
amended
T.D. 7423. 41 FR 26217, June 23,
T.D.
45 FR 15526, Mar. 11. 1980; T.D.
7803,47 FR 3547, Jan. 26, 1982J
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§ 31.3402(a)-1

Internal Revenue Service, Treasury
§31.340l(f)-1 Tips.
(a) Tips considered
Tips re
ceived after 1965 by an employee in
course of his employment are consid
to
wages, and thus subject to
withholding of income tax at source.
For an exception to
that tips
constitute wages, see
31.3401 (a)(16)
and 31.3401 (16)-1,
to tips
paid in a medium other than cash and
of
$20.

Tips rean
to
employer
in a written statement furnished to the
employer pursuant to section 6053
§ 31.6053-1) shall be
to
paid to the employee at the time the
written statement is furnished to the
received by an emwhich are not
to his

IT.D. 7001. 34 FR 1001, Jan. 23, 1969]

§ 31.3402(a)-1 Requirement of
holding.
(a)
3402
alternative
methods, at the
of the em
ployer,
use in computing
amount
income tax to be collected
at source on wages. Under the
age method
withholding (see
§ 31.3402(b)-I),
employer is required
to deduct and withhold a tax computed
in accordance with
provisions of
section 3402(a). Under the wage
method of withholding
§ 31.3402(c)
1),
employer is
to deduct
and withhold a tax
with the
employer may
to use
method,
or certain
§31.3402(h) (4)-1).
used by

employer is required to coltax by deducting
withthe amount thereof from
employee's
as and
paid, ei
ther actually or
are

credited to the account of or set
an
so that they
drawn upon
at any time al
though not then actually
to
To constitute payment in
such a case. the
must be
to or set apart for
employee with
out
limitation or re
striction as to
time or manner
payment or condition upon which pay
ment is to be made,
must
to him so that they may be
drawn upon at
and their pay
ment brought within his own control
and U,"'::>IJL''''
(c) Except as
in sections 3402
(j) and (k)
§§ 31.3402(j)-1
31.3402(k)-1, relating to noncash remu
neration paid to
and to
in the course of
ment, respectively). an
qui red to deduct and withhold
are
something other than money
ample, wages paid in stocks or bonds;
see §31.340I (a)-I) and to
over the
tax in money.
are
in propother than money,
employer
should
to insure that the amount of
tax
to
withheld is available
cir

tain amounts
health
of §31.3401
As a matter of business
certain
the
tails
the withholding
handled
representatives
ployer.
in
case
ployer having branch
branch
tive
as a matter
inter
nal
withhold the tax or
the statements required under
section 6051.
the legal refor withholding. paying,
and returning the tax
furnishing
such statements rests with the em
ployer.
provlslons relating to
statements under section 6051, see
§ 31.6051-1.

213

