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CONGRESSIONAL RECORD-SENATE·

H. R. 4884. An act to relieve certain em-· interests hold . the center ot the stage,. the
ployeeS of the Veterans' Administration from
legislative proposal which has met with Sl.\ch
financial llllbUity"for certain overpayments
general acceptance· is even more notable beand atlow such credit therefor as Is necessary
cause It deals broadly with the prob1emot
In the accounts of Guy F. Allen, chief dis.admlnlstration and Is a measure for good
bursing o1Bcer.
government. It deals With procedure, not
privileges, and provides a general method of
HOUSE BILL AND JOINT RESOLUTION
assuring that government will operate acREFERRED
cording to law. A bill of that character In
The following bill and joint resolution these days required a background of preparation
to achieve such acceptance.
.
were each read tWice by their titles and
. The proposed statute involves almost all
referred, as indicated:
administrative operations. It deals With the
H. R. 5605. An act making appropriations
very lmportant problem of the. relation of
for the Department of Agriculture for the. courts to administrative agencies. It is obfiscal year ending June 30, 1947, and for
viously not such a statute as may easily be
other purposes; to the Committee <.n Apdrawn and simply . submitted to the usual
propriations.
legislative routine. The method of proce_
H. J. Res. 307. Joint resolution to authordure adopted by the senate Judiciary Comize the use of naval vesseis to determine
mittee. under the chairmanship of Senator
the effect of atomic weapoils upon such vesPAT MCCAIlilAN, of. Nevada, .recognized the
sels: to the Committee on Naval Affairs.
nature oithe task. That method Is not only
tmportant for this bill but opens possibilities
ADMINIsTRATIVE PROCEDURE ACT
for the future.
.
The Senate resumed the consideration
LEGISLATIVE HISTORY
of the bill (S. 7> to improve the adminFor more than 10 years Congress has conistration of justice by prescribing fair aldered
proposals for general statutes readministrative procedure.
spectlngadmlnistratlve law and procedure.
Mr. McCARRAN. Mr. President, the Ten or more important bills have been Intro.-.
unfinished business before the Senate is duced In Co~gress, and. most of tl1emhave
S. 7, the administrative procedure bill, received widespread consideration.
In 1937 the President's Committee on Adwhich has been so long considered and
M8.nagement· recommended the
studied by this body. In order that the ministrative
complete separation of investigative-proseSenate may have a preview of. what it cuting
functions and personnel from deshall consider in connection with the bill, ciding functions and personnel in adminisI send to the desk a very able article by trative agencies, but the significance of Its
Mr. Willis Smith, president of the Amer- report was lost In the turmoil of other Issues.
ican Bar Association, entitled "Drafting In 1938 the 6eI).ate Committee on the Juthe Proposed Federal Administrative diciary heldh"earlngs on a proposal· for the
Procedure Act," and I ask that the clerk creation of an administrative court. In 1939
Walter-Logan administrative pnJ!:edure
may read the article, because it is brief, the
bill was favorably reported to the Senate.
and will lend emphasis to the explana- In 1940 It was passed by the Congress but
tion which I shall make of the bill im- vetoed by the President In part on the ground
mediately.
that action shOUld await the then Imminent
The PRESIDING OFFICER (Mr. TUN- fiIlal report by a committee appointed in the
NELL in the chair).
Without objection, executive branch. Early in 1941 that committee, popUlarly. known as the Attomey
the clerk will read as requested.
General's Committee· on Administrative :ProThe Chief Clerk read as follows:
cedure, made Its extensive report.
DRAFTING THE PRoPOSED FEDERAL ADMINISTRA- . Growing out· of the work of the Attorney
TIVE PROCEDUllE ACT
General's Committee on Administrative Procedure, several bills were Introduced Iii 1941.
(By Willis Smith 1)
Senate hearings were· held on these bills
"How to assure pUblic information, how to
during April, May, June, and JUly of that
provide for rule making where no formal
year. All Interested administrative agencies
hearing is provided, how to assure fairness in
were
heard at length and the proposals then
al1judlcatlons, how to confer various incidenpending involved the basic Issues.
tal procedural rights, how to limit sanctions,
Further ·conslderatlon was postponed for
how to state an the essentials of a right to
three war years. Bills were again Introduced
judicial review, and how to make examiners
In June 1944 and reintroduced With revisions
independent-these were the main quesin 1945. The Committee on the Judiciary of
tions."
the House of Representatives held hearings
During the last 3 months of 1945 there
In June 1945, but It seemed clear that the
took place a remarkable series of events in
real
problems were detailed and technical.
connection with the proposed statute reguIt
had come to be widely accepted that such
lating Federal administrative procedure and
legislation should be functional In the
conferring powers of court review. On Ocsense that it should apply to kinds of operatober 19, 1945, the Attorney General of the
tions rather than to forms of agencies. AcUnited States issued a strong statement In
cordingly, the proposed statute dealt prisupport of It. On the fonowlng November
marily with the legislative and judicial func19 the Committee on the Judiciary of the
tions of administrative agencies. Within
United States Senate unanimously and favoreach of those functions, however, it was
ably reported It (S. 7. Rept. No. 752). On
necessary
to define procedures and except
December 10 It was Introduced in the House
SUbjects which were either not regulatory in
of Representatives as H. R. 4941 In the forJIl
character or were soundly committed to
On
. reported by the Senate committee.
Executive discretion.
December 18 and 19, at the sixty-eighth annual meeting of the American Bar AssociaTECHNICAL REVISIONS
tion, Chairman HATTON W. SUMNERS, of the
Anticipating that this would be the situaCommittee on the Judiciary of the House of
tion, the chairmen of the Judiciary ComRepresentatives made a favorable statement
mittees of the Senate and House of Repreon It. Attorney General TOJIl C. Clark gave
sentatives had requested administrative
a fUll address on the subject, and resolutions
agencies to SUbmit their views and suggesIn favor of It were adopted.
tions In writing. The Attorney General was
In these days, When so much legislation is
requested to act as a liaison o1Bcer between
done piecemeal and the demands of special
the legislative committee and the several
administrative agencies. Representatives of
1 The author Is a member of the Raleigh
the staff of the senate committee, with the
(N. C.) bar and president of the American
aid of the representatives of the Attorney
Bar Association.
General and ~ther interested parties, engaged
>
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In an el'tenslve series of conferences at Which
pOints made were. dlscussed .~d alternative
proposalS . as·· to language were debated.
Then, In May 1945, the senate committee
ISSUed a committee print in which the text .
of S. 7 appeared in one column and a tentatively revised text In the parallel column.
The reVised text so proposed was then
again submitted to administrative agencies
and other interested parties for their written
or oral comments, wblchwere analyzed by
the" committee's staff and a further committee print was Issued In June 1945. In
four parallel columns It set forth (I) the
text of the bill as Introduced, (2) tile text
of the tentatively revised bill prevlousiy pUblished, (3) a general explanation of pro-·
visions with references to the report of the
Attorney General's Committee on Administrative Procedure and ot-her authorities, and
(4) a summary of views and suggestions
received.
About this time Tom C. Clark became Attorney General and added new representatives to· the conference group. Senator MeCAlIJlAN, chairman of the Senate Committee
on the Judiciary, asked that they screen and
correlate any further agency views. After
this had been done and representatives of
private. organizations had SUbmitted their
additional views, the bill as further revised
waamade a committee print under date of
October 5, 1946.
. This final draft was submitted to the At-.
toriley General for hls formal perusal. He
not onl"1 reported that the proposal was not
objectionable. but recommended its enactment in a, strong statement on OCtober 19,
i945. A month later tbe Senate committee
reported the measure. Its report of 31· pages
plUS appendiX refiects tbe long and painstaking consideration given the bill. The
process of. that consideration was not only
well adapted to the technical nature of the
job at hand but It was truly democratic, for
private as Well as governmental representatives were given every opportunity to SUbmit
their views and suggestions,
PARTICIPATION 01" LEGAL PIl0FESSION
.The organized bar had the sa.me. opportunities for presentation of Views. and suggestlons.Bar associations had adopted resolutions and had presented reports to the
congreSSional committees. The American
Bar Association's special committee on administrative law took an active part, culminating in a full day's meeting of the 13man committee at Washington on October 2.
The . committee unanimously approved the
final draft of the bill and certified its position
to the chairmen of the .congresslonal committees.
Contrary to the Impression which some
people seem to have, the proposed AdminIstrative Procedure Act is not a compromise.
The problem was not "how much" but "how."
How to assure ,Public Information, how to
prOVide for rule making where no formal
hearing Is provided, how to assure fairness In
adjUdications, how to confer various Incidental procedural rights, how to limit sanctions, how to state all the essentials of a
right to· judicial review, and how to make
examiners Independent-these were the main
questions.
There were two reasons why the legal profession COUld not engage In trading for
advantage In the details. First, If the statute
should .proVe unworkable. It might prejudice
procedural legislation for all time. Secondly.
onerous reqUirements, such as those respectIng eVidence, might aid one private Interest
In one case-that Is, where prohibitory orders
are issued-but would harm them in another-e. g., Where a license Is sought.
Mainly, however, It was a· simple matter of
good citizenship and good statesmanship to
seek the best and fairest provisions for eaCh
SUbject.
CONCLUSIO.N
The draft of bill as reported by the Senate
Committee on· the JUdiciary olfers a means
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of securing and mainta.1ning a government
aecording to law, Its wOl'kability ~as been
tested by the elaborate procedure discusset.
above. Its utility has been approved by the
representatives of most of the legalprofession. Its desirability is admitted by public
olflcers of the highest rank. The necessity
for It has been attested by the responsible
Members of the National Legislature. If It is
adopted. as it sh(luld speedily be. the result
will be due to the baekgr(lund of stUdy and
care With which Its terms have been drafted
and tested.

Mr. McCARRAN. Mr. President. it
has been said that the law is a jealous
mistress. I regret exceedingly that I
cannot have before me at this moment
every Member of the Senate of the
United States so that each might listen
to the explanation of a b1ll which to
my mind and to the mind of the bar of
America is one of the most important
measures that has been presented to
the Congress of the United States in its
history.
We have set up a fourth Order in the
tripartite plan of Government which was
initiated by the founding fathers of our
democracy. They set up the executive,
the legislative, and the judicial branches;
but since that time w.e have set up a
fourth dimension, if I may SO term it,
which is now popularly known as administrative in nature. So we have the legislative, the executive, the judicial, and
the administrative.
..
,
Perhaps there are reasons for that arrangement.' We found that the legislative branch, althoUghlt might enact law,
could not very wen administer it. ' So
the legislati\'e branch enunciated the
legal precepts and ordained that commissions or groups should be establtshed
by the executive branch with power to
promulgate rules and regulations. These
rules and regulations are the very things
that impinge upon, curb, or permit the
citizen who is touched by the law, ¥
every citizen of this democracy is.
.
The bill comes from the committee on
the Judiciary of the senate of the United
States, and I think it should be explained
to every Member of the Senate, because
the Committee on the Judiciary desires
that there should be a full understanding of its provisions and purposes. The
Committee on the Judiciary is the law
committee of this body, and the law is
the thing which makes democracy Vital.
This is 'not a. Government of men. It
Is a Government of law; andthls law is a
thing whieb, every day from its enactment until the end of time 80 far as this
Government is concerned, wUl touch every citizen of the Republic. So I proceed with a detailed explanation of a
bill which should be listened to by every
Member of the Senate.
Mr. President, Calendar No. '158, Senate bill '1, the purpose of which Is to lmprove the administration of' Justice by
prescribing fair administrative prtJcedure, is a bill of rights for the hundreds
of thousands of' Alner1cans .whose aJfairs
are controlled or regulated in one way or
another by agencies of the Federal Government.It is designed' to provide
guaranties of due process tn a.dm1D'lstrative procedure.
The demand for leglalatiotl of thla ~pe
to settle and regulate the field of Pecleral
administrative law and procedure has

been widespread and consistent over a
perioo of many' years. Today there are
no clearly recognized legal guides for
either the public or the administrative
omcials of Government departments.
The subject of administrative law and
procedure is not expressly mentioned in
the Constitution, and there is no recognizable body of sUch law, as there is for
the courts in the Judiclal Code.
Even the ordinary operations of administrative agencies are often di1llcult
to know, and undoubtedly there have
been litigants before Q{)vemment agencies who have received less than Justice
because they were not fully advised of
their rights or' of the procedure necessary to protect them.
The Committee on the Judiciary has
been convineed that there should be a
simple and standardized plan of administrative procedure. This bill is intended
to put such a plan intO etfect.
Proposals for general statutes respecting administrative law and procedure
have been before the Congress in one
form or another, and have been consid·
ered by the CongreSs over a period of
more than 10 years. I call the attention
of the senate to the chart on page 2 of
the Judicial'l' Committee's repOrt on Calendar No. 758, Senate bill 7. This is Senate Report !'fo. 752, which is on the deskS
of all senators. This chart clearly shows
the chronology of the main bills on this
subject which have been introduced.
Each of the bllls sliown on this chart has
received wide public attention and long
and serious consideration in the Congress. ProblentS of administrative law
and procedure have been increased and
aggravated by the continued growth of
the Government, particularly in the executive branch. By the middle of the
1930's the situation had become so serious that the President then in ofDce appointed a committee to make a comprehensive survey of administrative methods, overlapping functions, and diverse
organ1Za.t1ons, anei to submit suggestions
for improvement. While that committee was not primarily concerned with the
more detailed questions of administrative law and procedure as the term is
now understood, the committee inevitably was brought face to face with the
fundamental problem of the inconsistent
union of prosecuting and decldin'g functions exercised by many executive
agencies.
In 1937· the President's Committee on
Adm1JiJstrative Management issued its
report. I quote excerpts from that
report:
The executive brandl of the Go'Vemment
of the United' States bas • • • grown
up 'Without plan or ~eslgn • • •• To

look at it now, no one woUld ever recognise
the stl'ucture whlct1 the tound1ng fathers
erected a century and a half ago. • • •
C<lmmlssions have'been the result of legislative groping ratber than tbe pursUit of a
consistent policy. • • • They are in
reality minlature Independent governments
set up to deal with the· railroad problem,
thebllDJWJg problem, or the radio problem.
H
The)' C0118titute a. ~ "fourthbraneh
of tile Ga9enunent, .. baphU&1'd deposit of
kresponsible sgenc1ea and uncoordinated
pOWers. • • • There I' a confiict of prin,ctple Jnvolvedin thelrmake~uJJ and tuncUonII. • • • They are vested wIth dutIM of admtnlstratlOD.' ,. • • ,and at th9
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same time they are given important judicial
work. • • .. The.evils resulting from this
confusion of principles are Insidious and farreaching. • . , . Pressures and influences properl' enough directed toward officers responsible for formulating and
administering polIc)' constitute an unwholesome atmoapbl!!"e in Which to adjudicate private rights. But the mixed duties of the
commissions render escape from these subversive In1luences Impossible. Furtherlllore,
the 6&me men are Obliged to serve both as
prosecutOl'S and as jUdges, This not only
undermines judicial fairness; It weakens publie conildence In that fa.1rness. Commission decisions alfecting prIvate fights and
conduct lIe under the InlsplCion of being
rationalIzations of the prellmimiry tlndii:!gs
which the COmmiBeion, in the role of prosecutor, presented to itself.

Mr. President, I have been quoting
from the report of the President's Committee Oft Administrative Management,
issued in 1937. In transmitting that report to the Congress, President Roosevelt added a comment of his own, from
which I also wish to quote. He said:
I have examined this report carefully and
thoughtfully. and am convinced that it is
a great document of permanent importance. .. • • The practice of creating
Independent regulatory commlssklns, who
perform ~tnJstJ'8tlve work in addition to
JUdicial work, threatens to deve1(lp a "fourth
branch" of the Government for which there
is no sanction in the Constituti.on.

Ill'. President, those are the words of
the late, beloved President of the United
States. Franklin Delano Roosevelt.
The remedy proposed by that committee. back in 1937, was a very drastic
one. namely, complete separation of investigative and prosecuting functions
and personnel from deciding functions
and personnel. That remedy had inherent administrative difficulties which,
while not so great as the fault which it
sought to remedy, were in themseives
serious. The pending bill does not go as
far as that 1937 recommendation.
A' proposal for creation of an administrative coUrt came before the Senate
Judiciary Committee in 1938 and extensive hearings were held. In connection
with those hearings, the Judiciary Committee issued a committee print elaborately analyzing the administrative powers conferred by statute. That was in
the third sesslon of the Seventy-fifth
Congress. In the folloWing year, 1939,
the Walter-Logan administrative procedure bill was favorably reported to the
Senate from the Committee on the Judiciary. That was during the Seventysixth Congress, llrst session, and the rePort I have mentioned was senate Report 422 of that Congress, reporting o~
Senate bill 915 of that Congress. In the
third session of the Seventy-sixth Congress, the Walter-Logan' bill was reparted to the House of Representatives
with amendments. The bill eventually
was passed by the Congress. but was
vetoed by the President iii 1940. partly
on the ground that action should await
the final report of a committee which had
been apPointed 2 years earliel' to stUdy
the entire situation.
The committee Which the President
had In mind' was the so-called Attorney
General's committee, which had been
appointed in December 1938. The background of that committee was a renewed
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ceptions. It if? thus not aimed at any The committee has been, of course, well issues involved. However, except where
particular agency or agencies. The Wal- informed as to the validity of any rec- notice and hearing is required by some
ter-Logan bill. on the other hand. con- ommendations made upon the subject, other statute, the subsection does not
tained a great many exceptions of agen- but it does approach the SUbject from apply 'to rules other than· those of SUbcies and subjects. Section 7 (b) was the standpoint of helpfulness in the ad- stance, or where the agency for good
thought to indicate either that it was ministration of the law, rather than from cause finds, and incorporates the finding
aimed at particular agencielS, or was so the standpo1nt of undertaking to nullify and reasons therefor in the published
imperf-ectly conceived that it could not what executive departments set up by rule, that notice and public. procedure
be applied across the board. The pend- Congress might be attempting to do.
are impracticable, unnecessary, or coning bill does, however, in section 2 (a),
Mr. McCARRAN. Positively, we nUl- trary to the public interest.
exempt war agencies, because they ltre lify nothing.
Subsection (b) of section 4 concerns
presumably self-liquidating, and it was
Mr. BARKLEY. That was my objec- procedures. This subsection provides
deemed unwise to attempt to cover them tion to the former measure, as the Sen- that after such notice as required by the
at this late date.
ator will recall.
preceding subsection, the agency must
The definitions of the Walter-Logan
Mr. McCARRAN. I do recall very aJford interested persons an opportunity
bill were imperfect and confusing. Rules well. I may say to the Senator from
to participate in the rule-making, at
were so defined as to inclUde "orders" Kentucky that earlier in my discourse least to the extent of submitting written
and were limited to interpretations of upon the pending bill I discussed the data, views, or argument. This subsecterms of statutes. That bill, therefore, differentiations between the Walter- tion also provides that after considerafailed to distinguish between substan- Logan bill and the Attorney General's tion of such presentations. the agency
tive, interpretive. and procedural rules. committee report, an~ so on.
much incorporate in any rules adopted
The pending bill exempts from its proMr. BARKLEY. I was necessarily a concise general statement of their basis
'cedural reqUirements all interpretive, called from the Chamber and was not and purpose. However, where other
organizational. and procedural rules, be- present.
statutes require rules to be made after
cause under present law interpretive
Mr. McCARRAN. . I realize that.
hearing, the requirements of sections 7
rules, being merely adaptations of interMr. President, section 3 of the bill con- ·and 8, which relate to public hearings
pretations of statutes, are subject to a cerns provisions respecting public infor- and decisions thereon, apply in place of
more ample degree of judicial reView, and mati1>n and it should be noted that the the proviSions of this subsection.
because the problem WIth respect to the bill exempts from the public-1nformation
Subsection (c) of section 4 refers to
other exempted types of rules is to fa- provisions of this section, first, matters effective dates. The required pUbli.cacilitate their issuance rather than to requiring secrecy in the public interest, tion or service of any substantive rule
supply procedures.
and second, matters relating solely to the must, under this provision, be made not
The pending bill, therefore, applies internal management of an ·agency.
less than 30 days prior to the effective
procedures only to . the making of soSubsection (a) of section 3 concerns date of such rule, except as otherwise
called sUbstantive rules, that is, through rules. Under this subsection every provided by the agency for good cause
administrative legislation under author- agency is required to publish in the Fed- found and published, or, in the case of
ity of Congress. Other definitions in eral Register' its organization, its places .rules recognizing exemption or relieving
the Walter-Logan bill are entirely dif- of doing business witb the public, its restriction, interpretative rules, and
.ferent from those in the pending bill, methods of rule making and adjudica- statements of policy.
but, in answer to the senator from Ken- tion, including the rules of practice reSubsection (d) of section 4 concerns
tucky, I believe that nothing will be lating thereto, and such substantive rules petitions, and provides that every agency
gained by examining those ditferences as it may frame for the guidance of the shall accord any interested person the
here.
public. No petson is in any manner to right to petition.for the issuance, amendMr. BARKLEY. In other words,"the be required to resort to organization or ment, or repeal of a rule.
senator's bill is the result of a careful procedure not so published.
Section 5 of the bill concerns adjudi.stUdy of the whole subject made since
Subsection (b) of section 3 concerns cations. The initial provision of this
the consideration by Congress of the opinions and orders. Under this sub- section makes it clear that subsequent
Walter-Logan bill, and since the formal section agencies are required to publish provisions of the section apply only
veto of that measure by the President, or pursuant to rule, to make available where the case is otherwise required by
and the recommendation of former At- to'public inspection' all final opinions or . statute to be determined upon an agency
torney General Homer CUmmingS who, orders in the adjudication of cases ex- hearing, except that, even in that case,
I belIeve. as one of the last things which cept those held confidential for good the following classes of operations are
he did before retiring, recommended cause and not cited as precedents.
expressly not afiected: First, cases sublegislation along this line without going
Subsection (c) of section 3 concerns . ject to trial de novo in court; second,
into detail about it. Subsequently a ~ public records, and provides that except selection or tenure of public omcers other
committee was appointed, perhaps by the as statutes may require otherwise, or in- than examiners; th1l-d, decisions resting
present Attorney General or one of his formation may be held confidential for on inspections, tests, or elections; fourth,
predecessors---good cause, matters of ofiicial record are militarY naval, and foreign affairs funcMr. McCARRAN. A former Attomey to be made available to persons properly
tions; fifth, cases in which an agency is
. and directly concerned, in accordance acting for a court; and. sixth, the cerGeneral.
with
rules
to
be
issued
by
the
agency.
Mr. BARKLEY. A former Attorney
tification of employee representatives..
Section 4 concerns rule making. The
General, all of which took place followSubsection (a) of section· 5 refers to
Ing the consideration of the previous introductory clause exempts from alI of notice. Under this subsection, persons
legislation known as the Walter-Logan the requirements of section 4 any rule entitled to notice of an agency hearing
bill, or the Logan-Walter bill, I do not mak1ng, so far as. there are involved are to be duly and timely informed 'of
know which.. However, in the main, the military, naval, or foreign affairs func- the time, place, and nature of the hearpending bill compIles with the recom- tions, or matters relating to agency man- ing, the legal authority and jurisdiction
mendations of the various Investigations agement or personnel. or to public prop- under which it is to be held, and the
which have been· made since consldera- erty, loans, grants, benefits, or contracts. matters of fact and law asserted. Where
Mr. President, I wiSh the Senate would
tiOR of the Walter-Logan bill with regive close consideration to what I am . private persons are the moving parties,
spect to legislation upon this subject.
respondents must give prompt notice of
Mr. McCARRAN.I would not use the about to discuss, because it is all im- issues
controverted in law· or fact; and
word "complies." I would say that the portant.
Subsection (a) of section 4 concerns in other cases the agency may require
billtakes into consideration those stUdies
notice. It provides that general notice responsive pleading; In fixing the times
and is guided by them.
of proposed rule making must be pub- and places for ·heariP$s the agency must
Mr. BARKLEY. I did not mean in my
use of the word "complies" that the bill lished in the Federal Register and must give due regard to the convenience and
followed the recommendations word for include the time, place, and nature of ·neeessity of the parties.
SUbsection (b) of section 5. concerns
word. but it does take 1ntoconslderation the procee<ling'S, a reference· to the authe facts developed by the varioUs in- thority under which sUeh proceedings procedure. Under this subsection the
vestigations to which I have referred. are held, and the terms, SUbstance, or agency is required first to afford parties
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we are legislating in a new field. I think
it is the part of wisdom not to go as far
perhaps as some of us would like, but to
go carefullY,note mistakes and profit by
them.
.All I intend to do, Mr. Chairman, is to
make a rather brief statement of what is
in the bill.
Mr. GRANGER. Mr. Chairman, will
the gentleman yield?
Mr. GWYNNE of Iowa. I yield.
Mr. GRANGER. There are a number
of us in Congress, of course, who are not
lawyers. This bill I suppose is fully
understood by those who are members
of the legal profession. As I understood
the purpose of the bill~I was somewhat
confused by the gentleman's statement
that.it was to regulate bureaus-my impression was that it was simply a bill to
make uniform rules promulgated by the
bureaus and practice before the various
boards and commissions of the country.
Is not that generally what it is supposed
to do?
Mr. GWYNNE of Iowa. No; I would
not say that was all of it. It does not
as a matter of fact make uniform practice before bureaus and. tribunals. It
requires these agencies of Government
in their practice to maintain certain
minimum standards. It is an attempt
'to bring into the practice of these
bureaus and tribunals those principles of
d,ue process that we understand and that
have been enforced in the courts. If I
may proceed for:. a few minutes I believe
I will make these. things clear as I go
along. I really wish to touch the bill a
little. I will yield later if I have time.
After a law has been passed by the
Congress, before it applies to the indi·vidual citizen there are about three stepS
that must be taken First, the bureau
haVing charge of enforcement must write
rules and regulations to amplify. inter-·
pret, or expand the statute that we
.passed; rUle making, we c:tll it. Second,
there must be some procedure whereby
the indiVidual citizen who has some contact with the law can be brought before
the bureau and his case adjudicated.
You might refer to that as adjudication
or hearing. Finally. there must be some
procedure whereby the individual may
appeal to the courts from the action
taken by the bureau. This bill briefly
touches all three.
In the matter of rule making the bill
provides, for instance, this in substance:
It requires the agency to give notice of
its intention to make rules and regulations. It requires the agency to allow
interested parties to appear and state
their views and request that certain rules
and regulations be adopted. That would
be much like the hearings that we now
have before our committees in the House.
Incidentally, that practice is now being
followed by certain agencies of the Government. Then it requires that these
rules or regulations which have the ef.fect of law must be published in the Federal Register and go into effect at some
future date. That is stating it very
briefiy but that is the substance of what
is required on the important subject of
.rule making.
Then we come to the question of adjudication. How is an individual Who
violates, or let us say who wishes some

action under, these rules and regulations,
how is his case to be disposed of? On
that point I think there is some difference between the present· bill and the
Walter-Logan bill. This. bill .is not as
definite in its requirements.· It lays
down certain minimum standards which
must be observed by the bureau· or tribunal.
The bill provides that the agency must
give notice to the indiVidual of the hearing, also of the ~ime and place. much the
same as notice is given now in civil
suits. The person affected may appear
by lawyer or by some one who is not a
lawyer. if that practice is allowed in that
particular agency. Hearings may be had
before the agency sitting together or by
any member or members of the agency
or, finally, by hearing examiners. which
is probably usually the case.
The trial proceeds much after the
fashion of a hearing before industrial
commissions or boards who have charge
of the administration of the workmen's
compensation in various States. The
rules of evidence are not restricted to
those matters of competency that we enforce in court; nevertheless an attempt
is made in the bill to require the presiding judge. so to speak, to confine the
case at issue to relevant aDd probative
testimony.
An important feature of the bill in this
connection has to do with the appointment of examiners and· there is a pro-'
vision to keep the deciding functions
separate and distinct from the prosecution part of it. Great complaint has
been made that agencies send out people
to prosecute the individual and. from
the same offlce and subject to the same
direction. they send out the hearing examiner who is to hear. the case. This
provides for separation of these functions and prohibits one from meddling
with the other.
It also provides that these hearing
examiners shall be appOinted by the
agency in accordance With civil-service
rUles. The salaries of the examiners are
fixed by the Civil Service Commission
and promotions and increases in salaries
are also fixed by that Commission.
It is hoped to at least make a start.
although I think it does not go as far
as it shOUld, in arriving eventually at a
complete separation between the deciding functions and the prosecuting
functiOnS.
The only other and remaining feature
I would like to mention has to do With
appeals. then I· shall be glad to yield.
The great difflculty with our present setup is that many of these agencies are
not subject to court review and many of
them even if we pass this bill will still
not be subject to court review. This
bill does not give a court review in any
case where review is now precluded by
statute. It simply clarifies and expands
in some particUlars the authority of the
court in reviewing cases in which court
review is not preclUded by law. In general they can reverse or modify the judgment on these grounds:
First. If the finding is contrary to some
provision of the Constitution;
Second. If the tribunal or agency has
failed to follow the procedure provided
by law;
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Third. If the decision is arbitrary or
capricious; and
-Finally, and very important, if the
1lI1ding of the agency is not supported· by
substantial evidence.
- Mr. Chairman, a lot can be said about
this bill; but I will not proceed any further because I want to yield.
The CHAIRMAN. The time of the
gentleman from Iowa has expired.
Mr. HANCOCK. ~. Chairman. I
yield the gentleman .three more minutes.
, Mr. MURDOCK. Mr. Chairman, will
the gentleman Yield?
Mr. GWYNNE of Iowa. I yield to the
gentleman from Arizona.
Mr. MURDOCK. I want to say to the
gentleman that I, have received numerous communications from bar associations and legal authorities in my State
silpporting this bill and calling on me to
support it. Not "eing a lawyer, I am glad
to have the gentleman's clear-cut statement. HQwever, in addition to that,
what I would like to know is this: Has
the machinery set up been such as to
cause delay in the working out of justice
for the citizen in review procedure and
that sort of thing?
Mr. GWYNNE of Iowa. Does the gentleman mean the pre:;;ent procedure?
'Mr. MURDOCK. No; I am inquiring
about the machinery set up in this bill.
Mr. GWYNNE of Iowa. Oh. I would
say not. I would say it certainly should
not cause delay. It should expeaite proceedings. if anything.
Mr. VOORHIS of California. Mr.
Chairman, will the gentleman yield?
Mr. GWYNNE of Iowa. I yield to the
gentleman from California.
Mr. VOORHIS of California. On the
matter of court review. I wanted to ask
the gentleman whether the bill will or
will not make a change in the situation
which now pertains as to certain agencies where, if the position of that agency
is supported by any degree of reasonable
evidence," the court must not go beyond
that decision? Does not the bill give
the court somewhat broader powers from
that point of view than it would have
otherwise?
Mr. GWYNNE of Iowa. Right.
Mr. VOORHIS of California. Would
the gentleman expand on that a little
bit? I think. it is very important.
Mr. GWYNNE of Iowa. I might say
rather briefiy that there are two conflict.
ing theories that have often beer. expounded by the courts. One is that if
the verdict of the jury or if the finding
of the triers of fact is sustained by a
scintilla of evidence,. any evidene:e. no
matter how lacking 10 probative force,
the court must sustain it. The other is
that the court need not sustain a finding
unless it is supported by substantial evidence. The latter is the view adopted
in this bill.
Mr. VOORHIS of California. That is
a change from the practice that is now
_in effect in regard to some agencies. is
it not?
Mr. GWYNNE of Iowa. That is correct.
Mr. SPRINGER. Mr. Chairman, will
the gentleman yield?
Mr. GWYNNE of Iowa: I yield to the
gentleman from Indiana.
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the streets. One of them said: "You
know what's the matter wid Mr. Ikus?"
The other one asked, "What you think
is wrong wid 'im?"
"Well," he said, "he seems to be puffed
up wid his own consequences."
The other one said, "You's wrong; Mr.
Ikus is just an optomist."
The first one asked: "What is a opth.
mist?"
The other one said: "An optomist is
a fella 't just don't give a damn what
happens, so it don't happen to him."
The CHAIRMAN. The Clerk will read.
The Clerk read, as follows:
"Be it enacted, etc., That this act may be
cited as the "Administrative Procedure Act."

With the following committee amendment:
Strike out all after the enacting clause and
insert:
"TITLE

"SECTION 1. This act may be cited as the
'Administrative Procedure Act.'
"DEFINITIONS
"SEC. 2. As used in this act"(a) Agency: 'Agency' means each authority (whether or not within or subject to review by another agency) of the Government
of the United States other than Congress, the
courts, or the governments of the possessions, Territories, or the District Of Columbia.
Nothing in this act shall be cOnstrued to reo
peal delegations of authority as provided by
law. Except as to the requirements of section 3, there shall 'be excluded from the operation of this act (1) agencies composed of
representatives of the parties or of representatives of organizations of the parties to
the disputes determined by them, (2) courts
martial and military commissions, (3) military ,or naval authority exercised in the field
in time of war or in occupied territory, or
(4) functions which by law expire on the
termination of present hostilities, within any
fixed period thereafter, or before JUly I, 1947,
and the functions conferred by the following
statutes: Selective Training and Service Act
of 1940; Contract Settlement Act of 1944;
Surplus Property Act of 1944.
"(b) Person and party: 'Person' includes
indiViduals, partnerships, corporations,. association, or public or private organizations of
any character other than agencies. 'Party'
includes any person or agency named or admitted as a party, or properly seeking and
entitled as of right to be admitted as a party,
in any agency proceeding; but nothing herein
Ihall be construed to prevent an agency from
"dmitting any person or agency as a party for
'Ilmited purposes.
"(c) Rule and rUle making: 'Rule' means
the whole or any part of any agency statement of general or particular applicabUity
and future e1l'ect designed to. implement,
interpret, or prescribe law or policy or to
describe the organization, procedure, or practice reqUirements of any agency and includes
the approval or prescription for the future of
rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of .valuations, costs, or accounting, or
practices bearing upon any of the foregoing.
'RUle making' means agency process' for the
formUlation, amendment, or repeal of a rule.
"(d) Order and adjUdication: 'Order'
means the whole or any part of the final
disposition (whether affirmative, negative,
injunctive, or declaratory in form) of any
agency in any matter other than rule making
but including licensing.
'AdjUdication'
means agency process for the formulation Of
an order.
.. (e) License and licensing: 'License' inclUdes the Whole or part of any agency permit, certificate, approval, registration, char-
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tet', membership; statutory exemption. or
other form of permIssion. 'Licensing' ineludes agency process respecting the .grant.
renewal, denial, revOcatiOIi, suspension, an·
nUlment, .withdraWal, limitation. amendment, modification, or conditioning Of a
license.
"(f) Sanction and relief: 'Sanction' includes the whole or part of any agency. (l)
prohibition, requirement, limitation, or other
condition aiJectlng the freedom of any per"
son; (2) withholding of relief; (3) impOSition
of any form of penalty or fine; (4) destruction, taking, seizu;e, or withholding of property; (5) assessment of damages, reimbursement, restitution, compensatior., costs,
charges, or fees; (6) requirement, revocation, or suspension of a license; or (7) taking of other compUlsory or restrictive actlop.
'Relief' inclUdes the whole or pai't of any
agency (1) grant of money, assistance, license, authority, exemption, exception, privilege, or remedy; (2) recognition of any claim,
right, immunity, privilege, exemption, or exception; or (3) taking of any other action
upon the application or petition of, and beneficial to, any person.
"(g) Agency proceeding and action:
'Agency proceeding' means any agency process
as defined in subsections (c), (d), and (e)
of this section. 'Agency action' includes the
whole or part of every agency rule, order,
license, sanction, relief, or the eqUivalent or
denial thereof, or failure to act.
"PUBLIC INFORMATION
"SEC. 3. Except to .t4e extent that there is
involved (1) any function of the United
States reqUiring secrecy In the public Interest
or (2) any matter relating, solely to the internal management of an agency"(a) Rules: Every agency Shall separately
state and currently publish In the Federal
Register (1) descriptions of its central and
field organization delegations by the agency
of final authority and the established places
at which, and methods whereby. the public
may secure Information or make s~bmlttals
or requests; (2) statements of the general
course and method by which its functions are
channeled and determined, inclUding the
nature and reqUirements of all formal or informal procedures available as well as forms
and instructions as to the scope and contents
of all papers, reports, or examinations; and
(3) SUbstantive rules adopted as authorized
by law and statements of general policy or
Interpretations formulated and adopted by
the agency for the gUidance of the public, but
not rules addressed to and served upon named
persons in accordance with law. No person
shall in any manner be reqUired to resort
to organization or procedure not so published.
"(b) Opinions and orders: Every agency
shall publish or, In accordance With published rule, make avallable. to public inspection all final opinions or orders in the adjudication of cases (except those required for
good cause to be held confidential and not
cited as precedents) and all rules.
"(c) Public records: Save as otherwise required by statute, matters of official record
shall in accordance with published rule be
made available to persons properly and directly concerned except information held
confidential for good cause found.
"RULE MAKING

"SEC. 4. Except to the extent that there Is
involved (1) any military, naval, or foreign
a1fairs function of the United States or (2)
any matter relating to agency management
or personnel or to pUblic property, loans,
. grants, benefits, or contracts-"(a) Notice: General notice of proposed
rule making shall be pUblished in the Federal Register (unless all persons sUbject
thereto are named and either personally
served or otherWise have actual notice thereof in accordance with law) and Shall include
(1) a statement of the time, place, and nature
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of public rule-making proceedlnlW (2) reference to the authority under WhlCh'the rule is
proposed; and (3) either the terms or substance of the proposec:!. ruie or a description
of the SUbjects and issues involved. Except
where notice or hearing is required by statute,
this SUbsection shall not apply to interpretative rUles, general statements of policy, rules
of agency organization, procedure, or practice, or in any situation in which the agency
for good cause finds (and incorporates the
finding and a brief statement of the reasons
therefor in the rules Issued) that notice and
public procedure thereon are impracticable,
unnecessary, or contrary to the pUblic Interest.
" (b) Procedures: After notice reqUired by
this section. the agency shall afford interested persons an opportunity to participate
in the rule making through submission of
written data, views, or arguments with or
without opportunity to present the same
orally in any manner, and, after consideration
of all relevant matter presented, the agency
shall incorporate in any rules adopted a concise general statement of their basis and pur. pose. Where rules are required by statute
to be made on the record after opportunity
for an agency hearing, the reqUirements of
sections 7 and 8 shall apply in place of the
provisions of this SUbsection,
"(c) Effective dates: The required pUbli_
cation or service of any substantive rule
(other than one granting or recogniZing
exemption or relieving restriction or inter_
pretative rUles and statements of policy)
Shall be made not less than 30 days prior to
the effective date thereof. except as otherWise
prOVided by the agency upon good cause
found and pUbliShed with the rUle.
"(d) Petitions: Every agency shall accord
any interested person the right to petition
for the issuance, amendment, or repeal Of a
rule.
UADJUDICATION

':SEC. 5. In every case of adjUdication re-

qUIred by statute to be determined on the
record after opportunity for an !lgency hearing, except to the extent that there is Involved (1) any matter SUbject to a SUbse_
quent trial of the law and the facts de novo
in any court; (2) the selfection or tenure of
an officer or employee of the United States
other than examiners appointed pursuant to
s~ction 11; (3) proceeding in Which deciSIOns rest solely on inspections, tests, or elec_
tions; (4) the conduct of military, naval, or
foreign-aiJairs functions: (5) cases in whiCh
an agency is acting as an agent for a COurt.
and (~) the certification of employee repre:
sentatives"(a) Notice: Persons entitled to notice of
an agency hearing shall be timely Informed
of (1) the time, place, and nature thereOf'
(2) the legal authority and jurisdiction un~
der which the bearing is to be held; and
(3) the matters of fact and law asserted
In insts:nces in Which private persons ar~
the !?ovmg parties, other parties to the proceedmg shall give prompt notice of "isSUes
controverted in fact or law; and in other in_
s~ances agenCies may by rule reqUire respon_
SIve pleading. In fixing the times and places
for hearings, due regard shall be had for the
convenience and necessity of the parties or
their representatives.
"(b) Procedure: The agency shall afford
all interested parties opportunity for (1) the
submission and consideration of facts, argu_
ment, oiJers of settlement, or proposals of
adjustment where time, the nature of the
proceeding, and the pUblic interest permit
and (2) to the extent that the parties ar~
unable so to determine any controversy by
consent, hearing, and decision upon notice
and In conformity with sections 7 and 8.
"(c) Separation of functions: The same
officers who preside at the reception ot
eVidence pursuant to sectfon 7 shall make
the recommended decision or initial decision

